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Hith September, 2009

GAZLITTE NOTTCE MO, 9852
THE ENERGY ACT
(Mo, 12 of 2006)
PROPOSED REGULATIONS 1IN RESPECT OF THE PETROLEUM
CONTRACTS AND TARIFF APPROVAL
INVITATION OF PUBLIC COMMENTS
Part I

I. PURSUANT to section 110 (3) of the Energy Act. 2006, the
Encrgy Regulatory Commission hereby invites members of the
public to submit written comments within forty (40) days from the
date of publication of this notice to the Director General. the
Energy Regulatory Commission. on the proposed Regulations in
respeet of the Petroleum Contracts and Tariff Approval which are
setout in Part 11 hereunder.

2. Comments may be hand-deliversd. posted. and facsimiled or e-
mailed 1o the Energy Regulatory Commission.

3. Physical address: The Energy Regulatory Commission, First Floor,
Integrity Centre, Milimani Road. Nairobi.

4. Postal address: PO, Box 42681 -00100 GPO, Mairobi. Facsimile
Number: 4254 20 2717603, E-mail address: info@erc.go.ke

Pari 1

THE ENERGY (PETROLEUM COMTRACTS AND TARIFF
APPROVAL) REGULATIONS. 2009

1. These Regulations may be cited as the Energy (Petroleum |

Contracts and Tarff Approval) Regulations 2009.
2. In these regulations unless the context otherwise requires —
“The Act” means the Encrgy Act No. 12 of 2006:

“Commission” means the Encrgy Regulatory Commission as
established pursnant to section 4 of the Act;

‘Contract”™  means  any  agreement,  arrangement.  bond.
commitment, franchise. indemnity. indenture, concession, licence,
permit or understanding made in writing:

“Licensee™ has the meaning assigned to it under the Act
“iMinister™ means the minister for the time being responsible for
energy:

“Oil marketer”™  means any  person  engaged in either the
importation, refining,  ¢xportation.  landing. loading. shipping.
transportation. storage. distribution or sale of petroleum or petroleum
products licensed under the Act:

“Petroleumn™ has the meaning assigned o it under section 2 of the
Act:

“Penoleum Business”  means  a concern  cartying  on  the
importation, refining, storage and transportation  or sale of petroleum
and includes activities in importation, refining. landing. loading.
shipping, storage. transportation. wholesale and retail  sale of
pewroleum and petroleum based products including services directly
related to or supporting such activities:

“Refinery” means the Kenya Petroleum Refineries Limited, a
limited liability company which accepis for refining crude oil and
related products in such guantities of feedstock Irom any oil marketer
and any such other person engaged in petroleum business as shall be
determined w the relevant agreement beiween the parties. which term
shall nelude its suecessors oe any other person performing similar
functions as the minister may from time 1o ime by gazetie notice
preseribe:

“Regulated confracts”™ are contricts providing for the importation.
refining, storage, transportation of petroleum and petroleum products
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as set oul in the Schedule hercto or such other contracts that the
minister may by gazetie notice prescribe;

“Tarff © means any charges, costs, levies, rates, or impost raised in
the regulated contract or provided Tor under the terms of the relevant
contract;

“Transportation and Storage Company” means the Renya Pipeline
Company, a limited liability company owning, operaling and
managing & system of pipeline stovage and ancillary facilities which it
allows oil marketers and any such other person engaged in petroleum
business to use for receipt, storage. transportation and delivery of
various grades of petroleum and petroleum products which term shall
include its successors or any other company the minister may by
gazette notice prescribe.

3. Contract Negotiations wid Approval,

{1} The Commission shall have the powers w approve the
regulated contracts under these regulations.

(2) All contracts regulated uadeyr these regulations shall be
negotiated  expeditiously and in good [aith between the parties
involved and each party shall vse reasonable ¢ndevours o resolve
disagreements as to the form and terms of such contract.

{3) The Commission may play an adjudicatory and or mediatory
role in contract negotiations and subject to the provisions of this partin
order to ensure that parties reach mutually acceptable agreement as to
their contracts as svon as possible to ensure the continued smooth
operation of any refinery, transporiation and storage company or any
person engaged in peirolcum business.

{4} The Commission may —

(a) on application of either party or on its own initiative intervene
in negotiations on agreements and contracts provided for under
these regulations where no agreement is reached between the
negotiating parties within ten weeks alter commencement of
the negonations;

(h) il requested by cither party, sct time limits within which
negotiations for such contracts or agreements are © be
completed. which tirne limits shall not exceed ten weeks unless
the Commission in its reasonable diseretion considers a longer
period justified: :

(¢) where partics are unable (o conclude contract negotiation as
provided for under these regulations within sneh time as has
been preseribed. the Commission may on the application of
either party and within a period of not more than sixty days
adjudicate on the disagreement and render a decision which
shall be binding upon the parties vutil otherwise reviewed or
set aside by a competent authority,

(5) The Commission may from time to time issue (cchnical,
costing and other relevant guidelines o guoide licensees in negotinting
contracts and agreements under these regulations.

(6) All contracts. agreements and arrangements provided for by
these regulations shall be filed with the Commission within twenty one
days afler execution,

{73 The Commission shall maintin a register of regulated
contracts and shall ensure that any person engaged in pelreleum
business 15 Tully compliant with terms and conditions of all ey
contracts to which it is party o before renewing or issuing any new
licence to the person.

(8) The Commission may request for any information from the
parties contracting under these pegulations that # deems necessary to
evaluate the terms and conditions and the charges sct Torth in the
agreement and may subsequently request the paties to modify the
agreement as specified and within such time as it may prescribe.

{9) The provisions of thi. regulation 3 shall apply in all respects o
rencwals. extensions and moedification of any existing  coatract,
agreement or arrangements that are regulated by these regulations.

4. Contractual Terms (1) The term ol a ulated contract undar
these regulations entered into alter the date of commencement of these
regulations shall not execed twenty five vears. or such other term as
the Commission may at its diseretion prescribe. (2) The term of a
regulated contract may be extended. on agreement by both parties
therein and subject o the approval ol the Commission in accordance
with these regulations.
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5 Rares and weifls approval.

{1) The Conumnission
and tarfl structures, and iy sake (i
o i adjusinent.

U have pawers to ser, review, adjust tariffs
i darges whether or not a

{2) Any parly to a regulated contner eader these regulations
g an adjusiment of vates oy @rifls shall {ie an application with
ol Low approval sl least ninety doys sz the proposed

BCROs]
e Conimi
sdjusinent ig intended 10 come into sffect

o regading an application made
jur & tanfl review or adjustment shell be communicated 1o the

applicant within niuety days of (ling that applieation.

{4} The Commission shall —
(&} ensure that the tarifls catablished w any wegolated contract are
Just and reasomable:;

(6] satisly itself that the 1ariffs are in compliance with the Act, the
Govermmend ielevant spergy poficy amd any cther directives of
the Commission: and

(¢} take into account any other relevant considerations wlich gy
have a bearing on he confinned operations of the person

engaged in petrokewm busine

57 shall mean such
sed inpetroleun

(5) In this section, “just and reasonable ta
raie, charge. cost or favy that enables a perses
business 0. infer afia—

{a) maintain its financial intcerity:

() attract capital and provids for nfrastrectuge developrment;
(¢) eperate efficiently; and

(ef} Tully compensate investors o the risks assumed.

6. Decizion on tiifs.

{1} Any application for approval of iaiffs noder Fegulation 5 shall
be deemed approved if ihe Commission doss not communicate s
disapproval of the same o e applicant within pinety days alter
receipt of the application or within sn additiousl thirty davs after the
applicant has fumnished  the Commission  with any  additional
information sought and the Commission Las not indicated its approval
of the proposed 1arifTs. Provided that the Cointatosion shatl ensure that
it completes the copsidesntion of an application within the prescribed
time.

(2) A decision of the Commiussion rejecting proposed rates shall —
() be in writing:

() state the reasons Tor the rejection: and

(¢) be made available 1o the parties therein,

(3) Upon approval of any new tariifs. the Cormumnission shall
publish the new rate in the Kenya Gasete and shall in such notice
provide for a grace period of ot less than fouricen days before the
new rate becomes effective. Motwithstanding the rights of any affected
persen to appeal the decision of the Commission, # @il approved by
the Commission shall e the applicable rate uniil otherwise reviewed
or set aside on appeal,

7. Dispules.

(1) A person aggrieved by the decision of the Commission under
these regulations may appeal to the Encrgy Tribunal esinbiished wader
section HEB of the Act within thirty duys of the decision.

(2) A person who fails to lodge au appeal against the decision of
the Commission within thirty days of the soid decision shall be
deemed o have accepted the deaision,

8. Enforcement.

(1) The Refigery and the Transport and Storage Company shall
not, exeept for veasons bevond their control, discontinue or refluse to
offer the services wader the repulated contracis o any licenced oil
marketer unless b pugrhoerer b vt il for the
services rendererd.

Toedd 1x

(2) Where the Comission is of the opinico that any person party
ta & regulated coniract uieder these repnlatione, o on the receipi of anv

Hih September, 2009

writien complaint from a person adversely atfected by failure of any
licensee o meet im contractual obligations o o comply with these
reyulations, it may —

(et} setout to the infringing leewsee ina weitten potice the matters
which constitiie a bresch, fhie actions which it proposes (o ke
and reasons for such action;

{(h) require the infringing licensee W remedy the beeach; and may
inchide o direction  fo cease the coudvct i question: {)
revoke, suspend or cancel any ficence issved o the wifringusy
licensee nnder the Act

(ef} takee any other action as it may deem necessary awd proper in
the circumstances,

(3) The provisions of this regulation 8 shall ot affeet the right of
any aggrieved person © take any other action againsl an infringing
licensee under all applicable laws or conmract,

9. Offences. Any person who contravenes any of these regulations
commits an offence and where no penalty is provided for, shall b
liable upon conviction 1o a [ige not exceeding Kenva shillings lwo
mitlion of 1o a maximum term ol impiisonment of two years or hoth.

10. Transitional provisions,

(1} Motwithstanding these regulations. alf contracts and agreements
to which the refinery or the transport and storage company are parly 1o
and currently in force shall continue in foree under their wrms but
shall be submitted tw the Commission at the expiry of three months
atter the publication of these regulations for registration under seetion
3 (6) of these regulations.

(2} Any party wishing to modify tariffs charged under any existing
contract or in any way seeking fo modily any ferm may apply o the
Commission for approval of such review, modification or amendment
as provided under regulation 5 after the capiry of three months after
publication of these regulations by the Ministar.

(3) All existing contracts that ave provided for by these regnlations
under the Schedule hereto shall be renegotiated by the par 1 good
faith in order to ensure that they are in compliance with these
regulations within six months alter publicasion of these regulations.
The provisions of regulation 3 of these regulations shall be applicable
where partics are unable 1o reach agreement as to the modifications or
review necessary to ensure compliance.

SCHEDULE (R 1
Reguwlated Contracty

All Transportation and Storage (T & §) Agreements benween
Kenya Fipeline Company Limited and (il Marketers or any other
person engaged in Petroleum business:

All Processing Agreements between Kenya Petroleum Relineries
Limited  and Oil marketers or any other person enpaged in
Petroleum business:

Tender Terms and Conditions for the Kenya Petroleum Ol
Industry Open Tender System for the Delivery of Crude Oil,

Dated the 7th September, 2009,
KABURL MWIRICHIA.
Lhvectar Gienerd,
Frerpy Regnlutory Conmiission.




